JABURG & WILK, P.C.

ATTORNEYS AT Law
3200 NORTH CENTRAL AVENUE

SuUrTE 2000
PHOENIX, ARIZONA RS312

Lawrence E. Wilk, #006510

JABURG & WILK, P.C.

3200 North Central Avenue, Suite 2000
Phoenix, Arizona 85012

(602) 248-1000

Attorneys for James C. Sell, Receiver

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

ARIZONA CORPORATION COMMISSION, | Case No: CV2003-005724

Plaintiff, MOTION TO AUTHORIZE
SETTLEMENT REGARDING
V. ' PONTCHARTRAIN REALTY FUND, INC.
AND PONTCHARTRAIN REALTY FUND,
AMERICAN NATIONAL MORTGAGE LLC.

PARTNERS, L.L.C,, etal.
(Assigned to the Honorable J. Richard Gama)

Defendants.

James C. Sell, the court appointed Receiver in the above-referenced matter, through
counsel of record undersigned, hereby requests that this Court enter an order authorizing the
Recetver to enter into the Settlement Agreement which is attached hereto as Exhibit “A” and
incorporated herein in its entirety by reference (the “Settlement Agreement™).

This motion is based upon the following Memorandum of Points and Authorities.

DATED this A\' day of December, 2003,

Lawfgl-,nce E. WiTR'
Attorhieys for JTames C. Sell
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MEMORANDUM OF POINTS AND AUTHORITIES

I Procedural Background
l. On or about March 24, 2003, the Arizona Corporation Commission caused 1o be

filed, i the Superior Court in and for the State of Arizona, a Complaint in the above-captioned
matter against numerous individual defendants and entities, seeking the appointment of a
Receiver over the named Defendants.

2, After notice and hearing, the Court, on April 2, 2003, issued its Order Appointing
Receiver, appointing James C. Scll as Receiver for the approximately 100 entities named in the
Receivership Complaint.

3, American National Mortgage Partners, LLC and ANMP 74" ST, LLC were
specifically excluded from the Order due to the filing of Chapter 11 bankruptcy proceedings
initiated in the United States Bankruptcy Court for the District of Arizona, on behalf of each
entity, Cause Nos. 03-03803 PHX RJH and 03-03799 PHX RJH respectively.

4, On or about May 15, 2003, after having obtained Orders Lifting the Automatic
Stay of 11 U.S.C. § 362 in the Bankruptcy Proceedings, this Court issued its First Amended
Order Appointing Receiver for the sole purpose of including American National Partners, LLC
and ANMP 74™ ST, LLC as additional parties subject to the Receivership Order. James C. Sell
was appointed under the First Amended Order as Receiver for these two entities, and was to serve
as the responsible party for these entities in the pending bankruptcy proceedings.

5. On or about August 22, 2003, the Court entered the Second Order Appointing
Receiver, which was entered for the specific purpose of naming additional parties.

6. Paragraph 5 of the Receivership Order provides as follows:

5. All persons, including Defendants and their officers, agents,
servants, employees, attormeys, and all persons in active
concert or participation with them, who receive actual notice
of this Order by personal service or otherwise, are enjoined
from in any way interfering with the operation of the
Receivership or in any way disturbing the receivership assets
and from filing or prosecuting any actions or proceedings
which involve the Receiver or which affect the Receivership
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Assets, specifically including any proceeding initiated
pursuanl to the United States Bankruptcy Code, except with
the prior permission of this Court or the Bankruptcy Court as
appropriate.  Any actions so authorized to determine
disputes relating to Receivership Assets shall be filed in this
Court or the Bankruptcy Court as appropriale..

7. In pursuit of his duties under the terms of the Receivership Order, on or about
December 4, 2003, the Recetver as Receiver for Pontchartrain Realty Fund, inc. and
Pontchartrain Realty Fund, LLC (heremafter collectively referred to as “Pontchartrain™) cntered
into a Settlement Agreement with Dan Walen (“Walen™) and Dass W L.L.C. (“Dass”). The
purpose of the Agreement is to resolve issues regarding a judgment obtained by Walen and Dass

against Pontchartrain LLC and the attempt by Walen and Dass to obtain a judgment against

Pontchartrain Inc. and others as well.

[1. Factual Backeround

1. On or about October 29, 2002, Walen and Dass filed an action in Maricopa County
Superior Courl, Case No. CV 2002-015599 (the “Pontchartrain Action™) and obtained a judgment
against Pontchartrain LLC (but not Pontchartrain Inc.). Walen and Dass have now sought to
obtain a judgment against Pontchartrain Inc. and others.

2. The Receivershup Order enjoins creditors from prosecuting any action which
involves the Receiver or which affects the Receivership Assets. This would include the continued
prosecution of any claims against Pontchartrain and/or the collection against any Pontchartrain
assets.

3. The remaining defendants in the Pontchartrain Action have motions pending to
transfer the Pontchartrain Action to this proceeding so that the injunctive relief of this proceeding
1s extended to the remaining defendants.

4. Walen and Dass wish to prosecute their claim to judgment against Pontchartrain,

Inc. and against the principals of Pontchartrain. Receiver has agreed that the injunctive relief be

3
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lifted to allow Walen and Dass to proceed with their lawsuit up to the point of obtaining a
judgment against Pontchartrain, Inc. and other Defendants, but not allowing any action to collect
from Pontchartrain or from any other person or entity with assets subject to the Receivership

Order.

1. Summary of Settlement Provisions'

Under the terms of the Settlement Agreement, Receiver has agreed that the injunctive
relief as to Pontchartrain be lifted. In consideration for the stay lift, Walen and Dass have agreed
not to take any action to collect any judgment from Pontchartrain or from any other person or
entity with assets subject to the Receivership Order. Since Pontchartrain has no assets, the estate
will not be adversely affected by the Settlement. Further, if Walen and/or Dass attempt to
exccute on any assets of the other Receivership entities, the Scttlement will be given full force
and effect, and Walen & Dass shall be preciuded from secking any recovery from the Receiver or
Receivership estate. The Settlement protects the Reccivership Estate from incurring fees in the
pending Pontchartrain Action.

Based upon the foregoing, the Receiver believes that it 1s in the best interest of the
Receivership Estate to authomize the Receiver to enter into the Settlement Agreement in the

Pontchartrain Action.

DATED this ﬂ day of December, 2003.

A
JABUR

‘1
Lawtence E. Wilk
Attorneys for James C. Sell, Receiver

: The following represents a summary of the settiement terms. For a more detailed understanding of the terms

of the settlement, refer to Exhibit “A".
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ORIGINAL filed and COPY
of the f(.:{Lgomg hand-delivered
this _4™— day of December, 2003 to:

The Honorable Richard J. Gama
MaRricora COUNTY SUPERIOR COURT
101 West Jefferson, ECB 611
Phoenix, Arizona 85003-2243

The Honorable Cathy M. Holt.
Maricopa COUNTY SUPERIOR CQURT
101 West Jefferson,

Phoenix, Arizena 85003-2243

COPIES of the foregoing mailed
this 444~ day of December, 2003 to:

Wendy L. Coy, Esq.

Arizona Corporation Commlssmn Securities Division
1300 West Washington, 3" Floor

Phoenix, Artzona 85007

Facsimile: {602) 594-7418

Attorney for Plaintiff

Trudy Nowack

OFFICE OF THE UNITED STATES TRUSTEE
2929 North Central Ave., Suite 700
Phoenix, Arizona 85067

Facsimile: (602} 640-2217

Michael R. Palumbo, Esg.

JENNINGS, STROUSS & SALMON, P.L.C.
The Collier Ccnter 11" Floor

201 East Washington Street

Phoenix, Arizona 85004-2385

Attorneys for Dan Walen and Dass W L.L.C.

Stanford E. Lerch, Esq.

Anthony E, DePrima, Esq.

LERCH & DEPRIMA, P.L.C.

1700 East Thomas Road, Sutte B

Phoenix, Arizona 85016-0001

Facstmile: (602) 393-0490

Attorneys for Defendants American National Mortgage Partners, L.L.C.
Larry William Dunning and Sheila Dunning, Phil and Tricia Vigarino,
Robert K. Rehm, Frank and Gail Caspare, and Susan Rutledge

Peter Michael Salcido, Esq.

RENAUD, COOK AND DRURY, P.A.

4{ North Central Ave., Suite 1600
Phoenix, Arizona 85004-4424
Facsimile; (602) 307-5853
Co-counsel for Frank and Gail Caspare
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Donald M. Peters, Esq.

Miller, LaSota & Peters, P.L.C.

5225 North Central Ave., Suite 235

Phoenix, Arizona 85012-1452

Facsimile: (602) 248-2999

Attorney for Defendants Paul and Carol Meka

Mark D. Chester, Esq.

CHESTER & SCHEIN, P.C.

8777 North Gainey Center Drive, Suite 191
Scottsdale, Anzona 85258

Facsimile: (480) 922-3969

Awtorney for Defendant Muark Kesler

Dustin T. Dudley, Esq.

ISRAEL AND GERITY, P.L.L.C.

2375 East Camelback Rd., Suite 500
Phoenix, Arizona 85016-0001
Facsimile: (602) 387-5001

Attorneys for David and Karyn Stocker
and Doug Baxter

Eric Strasser

2700 North Hayden Rd., #2013
Scottsdale, Arizona 85262
Defendant pro per

Christopher T. Graver, Esq.

KELLER, ROHRBACK, P.L.C,

3101 North Central Ave., Suite 900
Phoenix, Arizona 85012-2641

Facsimile: (602) 248-2822

Attorney for Castle Real Property Entities

Dale C. Schian, Esq.

Mark C. Hudson, Esq.

SCHIAN WALKER, P.L.C,

3550 North Central Ave., Suite 1600
Phoenix, Arizona 85012-2113
Facsimile: (602} 234-0419

Counsel for Taylor R. Coleman in related proceedings

Alan A. Meda, Esq.

OSBORN MALEDON, P.A.

2929 North Central Ave., Suite 2100
Phoenix, Arizona 85067-6379
Facsimile: (602) 640-6055

Attorney for Dexter Distributing Corp. in related proceedings
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Richard C. Gramlich, Esq.

Kim E. Hutchmson Cahill, Esq.

CARMICHAEL & POWELL, P.C.

7301 North 16" Street, Suite #103

Phoenix, Arizona 85020-5297

Facsimle: (602) 870-0296

Attorneys for Dellheim, Vescio and Owens in related proceedings
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AGREEMENT

THIS AGREEMENT (the “Agreement”) is entered into this day of

. 2003, by JAMES C. SELL, as court appointed Receiver for PONTCHARTRAIN

REALTY FUND, INC., and for PONTCHARTRAIN REALTY FUND, L.L.C. ("Receiver™,

DAN WALEN ("Walen™) and DASS W 1.1.C., (“Dass™).  Receiver, Walen and Dass are
sometimes relerred to herein individually as a “Party” and collectively as the “Parties.”

RECITALS

A. Walen and Dass are judgment creditors of PONTCHARTRAIN REALTY FUND,
L.1.C. (*Pontchartrain LLLC™), pursuant to a Judgment entered by the Maricopa County Supertor
Court on or aboul October 29, 2002, at Canse No. CV 2002-015599 (the “Pontchartrain Action™).
Walen and Dass are currently seeking to obtain a judgment against PONTCHARTRAIN
REALTY FUND, INC. (“Ponchartrain Inc.”) and others in the Ponchartrain Action.

B. Recelver was appointed pursuant to an order dated April 2, 2003, as amended (the
“Receivership Order”), entered in Maricopa County Superior Court 11 Arizona Corporation
Commission v. American Natwonal Mortgage Partners, L.L.C., et. al, case no. CV2003-003724
{the “Receivership Action”™). The Recerversiup Order empowers Recelver (o tuke possession of
and control assets of Pontchartrain.

C. The Receivership Order also enjoins all creditors from prosecuting any action to
collect from the these Receivership Defendants or from any Receivership Assets, or from any
other entity with assets subject to the Receivership Ocder, including the assets of Pontchartrain
[nc. and Pontchartrain LLC, except with the prior permission ot the Receivership Court.

D). The Parties have reached an agreement in order to allow Walen and Dass to proceed
with the Poncharlrain Action to obtain a judgment against Ponchartrain [nc. while still protecting
Recelvership Assets from execution.

TERMS

THEREFORE, in consideration of the mutual agreements of the Parties and other good
and valuable consideration. the receipt and sufficiency of which are acknowledged, i1t 1s agreed as
follows:

l. Apreement to Lift [njunction.  ‘The Recervership Order injunction against
prosecuting any action against a Receivership Defendant or Receivership asset is hereby lifted to
the extent necessary to allow Walen and Dass to pursue and obtain (if warranted) a judgment
against Pontchartrain Inc.
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2. Agreement Dot to Execute. Walen and Dass waive any recourse against the
Recetvership entities and assets, and shall not attempt to satisly the existing Pontchartrain
Judgment or any other judgment obtained in the Pontchartrain Action by executing on or
otherwise collecting from Ponichartrain LLC or Pontchartrain [ne. Any altempt by Walen or
Dass to proceed against or collect from assets of Pontchartrain LLC or Pontchartrain Ine. shall
constitute a breach ot this Agreement, and the Receivership Order injunction shall be deemed to

be in full force and etfect as to such action against Pontchartrawn LLC, and Pontchartrain Ine.

3. Disbursement of Recovery. To the extent that Walen andfor Dass shall recover on
any judgments obtained in the Pontchartrain action from third parties, Walen and Dass agree that,
after collection of an agreed upen minimal amount, the Receivership estate shall be entitled to an
agreed upon percentage of all additional funds collected. The parties are stitl negotiating the
amounts.  Accordingly, this Agreement shall not be binding upon the Receiver or the
Receivership estate until the amounts are agreed upon and incorporated in a signed addendum to

the Agreement.

4, Delivery of Documents. ‘The parties shatl make available for review and copying
all documents relevant to their investigation of the named Detfendants in the Pontchartramn and

Receivership actions.

3. Court Approval. The Parties acknowledge that this Agreement (s ctfective only
atter approval by the Court in the Receivership Action and exccution of the required amendment.
The Partics shall make application for such approval on an expedited basis.

6. Binding Eftect/Court Approvals. This Agreement and all of the provisions
thereof will be binding upon and inure to the benefil of the Parties, their respeclive helrs,
personal representalives, successors and assigns.  Notwithstanding the foregoing, the terms of
this Agreement shall not be binding wpon the Parties until such tme as all appropriate approvals
have been entered by the appropriate Courts having jurisdiction over the Recelvership Action.

7. Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall consutute one and the same instrument, and any Party may execute this
Agreement by signing any such counterpart.

8. Goverming Law: Venue. This Agreement was made and is to be performed 1n the
State of Arizona. This Agreement shall be governed by and construed in accordance with the
laws of the State of Arizona applicable 1o contracts made and to be performed entirely within
Arizona, and any suit to enforce this Agreement or to assert any right or remedy under this
Agreement shall be brought in the Receivership Action which shall be the exclusive venue for,
and exclusive jurisdiction with respect to, any such suit.

9. Entire Agreement. This Agreement collectively sets forth the entire agreement
between the Partics as to the subject matter of this Agreement, and is subject to no promise,
warranty or representation not expressly set forth or referred to hercin, This Agreement may not
be moditied except by an instrument in writing signed by the Party wo be bound.
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10, Attorneys Fees. In the event of litigation or arbitration proceedings brought by
any Party to enforce the terms of this Agreement or otherwise relating directly or indirectly to the
rransactions and agreements reflected herein, the prevatling Party, mn addition to any and all other
rights and remedies, will be entitled to recover all of its costs of litigation or arbitration,
including but not fimited to all reasonable attorneys’ fee and taxable costs.  Attorneys lees
claimed under this Section shall be awarded without reference to ARS, §12-341.01.

SIGNLED as of the date first set forth above.

RECEIVIEER:
s Gl
JAMES C. SELL, Receiver for

Pontchartrain Realty Fund, Inc. and
Receiver for Pontchartrain Really
Fund, L.L.C.

WALEN:

By M€ (&FOLQ.“

DAN WALEN, lmli\-'ldually

b

DASS:

DASS W L.L.C., an Arizona limited
liability company

y Al R
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